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These Terms and Conditions are entered into between You and
Pocock upon execution, and from such time shall constitute a legally
binding contract and shall govern the relationship between You and
Pocock relative to the subject matter of these Terms and
Conditions.

You have engaged Pocock on a first time or continuing basis (as the
case may be) for the Services rendered and supplied by Pocock and
agree to the terms as outlined in these Terms and Conditions, and
the Agreement (where applicable). By accepting these Terms and
Conditions, You acknowledge You have read, understood and
agreed to all of the terms, conditions and obligations herein and
agree to be bound by them.

For the avoidance of doubt, should the Parties fail to duly execute
these Terms and Conditions for any reason, but You accept (whether
in writing or not) to the provision of the Services by Pocock, after
having received and reviewed these Terms and Conditions, then these
Terms and Conditions shall be entered into between You and Pocock
as if it had been duly executed, and from such time shall constitute a
legally binding contract and shall govern the relationship between You
and Pocock relative to the subject matter of these Terms and
Conditions.

1.  Definitions

‘Agreement’ means these Terms and Conditions, together with any
associated Quote and/or Credit Application (which will also form
part of the entire contract between the Parties), if applicable or
subsequently or contemporaneously entered into by You.

‘Australian Consumer Law’ means Schedules 1 and 2 of the
Competition and Consumer Act 2010 (Cth) and any other relevant
provisions contained in that Act.

‘Consequential Loss’ means loss of revenue, profits, anticipated
savings or business, data, value of equipment (other than cost of
repair), opportunity or expectation and any form of consequential,
special, indirect, punitive or exemplary loss or damages, however it
arises (including as a result of negligence).

‘Consumer’ has the meaning in the Australian Consumer Law.

‘Credit Application’ means any agreement between Pocock and You
as to a credit arrangement for the Services.

‘Intellectual Property’ means all registered and unregistered rights
in relation to present and future copyright, trade marks, designs,
know-how, patents, confidential information, moral rights and all
other intellectual property.

‘Invoice Date’ means the date on the tax invoice.

‘Loss’ means any liability, however it arises (including as a result of
negligence) and includes any loss, claim, damage, demand, injury or
death and a fine or penalty imposed by a statutory or other
authority.

‘Machinery’ means any and all machinery equipment owned by
Pocock, or a Related Entity of Pocock, and used by Pocock in
connection with the provision of Services, including but not limited
to the Metso Lokotrack 1213S mobile crusher, which may be left on
the Premises from time to time.

‘Party/Parties’ means the parties to these Terms and Conditions,
and/or the Agreement, including Pocock and You.

‘Payment Price’ means the price for the Services (as applicable)
payable by You to Pocock and excludes any applicable taxes and
charges.

‘Payment Date’ is given its meaning in accordance with clause 3.3.

‘Premises’ means the premises nominated by You as the principal
location for the provision of Services, generally being a quarry,
borrow pit, waste facility, demolition/construction site or site of a
similar nature, and which may subsequently harbour the Machinery
in connection with the Services from time to time.

‘Quote’ means a quote sent by Pocock to You outlining the Services,
Payment and/or any other agreed terms.

‘Related Entity’ means a related entity of Pocock as defined under s
9 of the Corporations Act 2001 (Cth) including, but not limited to,
A.C.N. 635 550 202 Pty Ltd.

‘Services’ means the services provided by Pocock to You in
connection with these Terms and Conditions, which shall generally
(but in some circumstances may not) be included in any applicable
Quote, and which shall include but not be limited to the crushing of
rock, rubble and other materials on the Premises, the sorting, raising,
crushing, screening and stockpiling of raw and/or recycled materials
as well as site rehabilitation and clean-up, and any other related or
ancillary services provided by Pocock from time to time.

‘Terms and Conditions’ means these Terms and Conditions of
Service.

‘We/Us/Our/Pocock’ means Pocock Quarries Pty Ltd (ACN 635
550 202) trading as Pocock Contracting.

‘You/Your' refers to the person, partnership, corporation, trust or
other entity engaging Pocock for the Services, as named in these
Terms and Conditions. A reference to ‘You/Your’ includes any of
Your associated employees, agents and/or contractors.

2. Services
2.1 You agree:

211 to the provision of Services from Pocock as outlined in
these Terms and Conditions, and the Agreement (where
applicable); and

2.1.2 to the associated payment terms in connection with the
Services.

3. Payment Terms

3.1 Pocock will provide the Services for the Payment Price and will
provide You a tax invoice which outlines the Payment Price, any
applicable taxes and charges and the Invoice Date.

3.2 You acknowledge and accept that the Payment Price will be
the Payment Price as determined by Pocock pursuant to these
Terms and Conditions, and/or the Agreement (where
applicable).

3.3 Unless otherwise agreed between the Parties in writing, You
acknowledge and agree to pay to Pocock the total amount, in
full, as specified on the tax invoice within fourteen (14) days
from the Invoice Date (‘Payment Date’).

3.4 You shall be entitled to make payment in any manner
nominated by Pocock including by cash, credit or debit card or
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by electronic funds transfer (‘EFT’) into the account nominated 6. Machinery Damage
in writing by Pocock.
6.1 You must ensure that, while the Machinery remains on the
3.5 If You fail to make payment, in full, by the Payment Date, You Premises, care is taken by You, Your employees, agents or
acknowledge that interest shall accrue on the invoiced amount contractors to avoid damage to the Machinery.
or balance outstanding, at a rate of the Reserve Bank of
Australia (RBA’) Cash Rate, plus 8% calculated daily and 6.2 You shall notify Pocock immediately if any Machinery is stolen,
compounded monthly but in no circumstances will the interest lost, destroyed or damaged in any way, fair wear and tear being
charged exceed 20% per annum. excluded.
3.6 If any associated Credit Application terms also apply to You 6.3 You shall, at Your own expense, replace or repair any
with respect to the Services, You acknowledge and agree that Machinery or component thereof that has been damaged, lost,
any breach of the Credit Application terms may attract stolen or destroyed as a result of any deliberate or wilful
additional expenses and interest than as imposed on You damage of or any act or omission by You, or any of Your
under these Terms and Conditions. employees, agents or contractors, while the Machinery remains
on the Premises.
4. Taxes & Charges
6.4 If You fail to repair any damage to any Machinery for which You
4.1 Unless otherwise expressly provided on an applicable Quote or are responsible within a reasonable time and to the reasonable
tax invoice, You acknowledge that the Payment Price does not satisfaction of Pocock, then Pocock may repair the damage
include any statutory or Government charges. and the costs of repair shall be paid by You to Pocock within
30 days of the notification of the costs.
4.2 Any such charges or any other tax applicable shall be noted on
an applicable tax invoice and be charged to, and paid for, by 6.5 You shall pay Pocock the replacement value and all other
You in addition to the Payment Price. reasonable costs and expenses incurred by Pocock for and
incidental to the purchase of entirely new Machinery to replace
4.3 Notwithstanding anything else in this Agreement, if Pocock has that which is stolen, lost, destroyed or damaged beyond
any liability to pay Goods and Services Tax (‘GST) on any of economic repair due to Your negligent or wilful acts, or Your
the Services, You shall pay the amount of GST in addition to agents, contractors or employees. The expression ‘damaged
the Payment Price, which will be noted on an applicable tax beyond economic repair’ means damaged to the extent where
invoice. the cost of repairing the damage exceeds ‘the replacement
5. The Machinery value’ of the same type of Machinery as the one damaged.
5.1 You acknowledge and understand that Pocock will be required 66 You' 'shal'l pay Pocock the replacement costs within 30 days of
to use the Machinery to provide the Services to You, and from notification of the amount.
time to time that Machinery will need to be left on the Premises 7.  Possession
for, depending on the nature of the Services, a period of days,
weeks or months. 7.1 For as long as the Machinery remains on the Premises, You
shall not without the prior written approval of Pocock:
5.2 Where the Machinery is left on the Premises, You otherwise
acknowledge and accept that the Machinery remains entirely 711 remove or move the Machinery from the Premises;
and absolutely the property of Pocock, or a Related Entity, and
shall refrain at all times from: 71.2 voluntarily relinquish or part with effective control of the
Machinery from the Premises;
5.2.1 making any false representation(s) as to the legal and
beneficial ownership of the Machinery; and 713 assign Your rights under these Terms and Conditions,
and/or the Agreement, or any right or obligation under
522 using the Machinery in any capacity without the prior these Terms and Conditions, and/or the Agreement, to
written consent of Pocock (which may be withheld in the any person;
absolute discretion of Pocock).
71.4 make or authorise any alteration or modification to the
5.3 You shall take all reasonable precautions to secure the Machinery; or
Premises to prevent loss or damage to the Machinery, or any
injury to persons entering the Premises, while the Machinery 715 grant or attempt to grant any interest or right to any
remains at the Premises. person in or to the Machinery.
5.4 Pocock accepts no liability and/or responsibility for any Loss 8. Premises Access
suffered t?y You O,r Your ager'1ts in breach of (.:Iause 5'2’_ and ) 8.1 You are responsible for ensuring Pocock, any Related Entity of
You shall indemnify Pocock in respect of, or in connection with, )
such Loss. Pocock and/or the personnel of Pocock or a Related Entity (as
the context allows) have safe and adequate access to the
5.5 Pocock, or a Related Entity of Pocock (as the circumstances Premises to facilitate the provision of Services, and shall notify
allow), retains full legal and beneficial ownership of the Pocock, any Related Entity of Pocock and/or the personnel of
Machinery at all times. Pocock or a Related Entity of any matter(s) which may impede
such access.
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8.2

9.1

9.2

10.

10.1

You shall indemnify Pocock, any Related Entity of Pocock
and/or the personnel of Pocock or a Related Entity (as the
context allows) from any Loss incurred while on the Premises
caused by Your negligence, or the negligence of Your
personnel, or as a result of the Premises being unsafe to
facilitate the Services.

Cancellations

The arrangement for Services between You and Supplier may
be cancelled by You no less than 7 days before the Machinery
is brought onto the Premises by Pocock, or a Related Entity,
provided You pay Pocock for costs reasonably incurred up to
the date of cancellation.

Pocock will use all reasonable and practical endeavours to
mitigate loss in this regard.

Insurance

For the period in which the Machinery remains on the
Premises, You must take out and maintain, at Your cost, the
requisite insurance(s) over the Premises which shall cover
buildings, contents, stock, tools and equipment (including the
Machinery) for Loss, however it may arise.

10.2 You must also take out and maintain policies of insurance that

would be held by a reasonably prudent party in the
circumstances.

10.3 You shall comply strictly with the terms and conditions of any

insurance policy(s) taken out in accordance with this clause 10
and shall ensure that You do not do anything or fail to do
anything which:

10.3.1 may invalidate or breach the insurance policy; or

10.3.2 will or may be likely to cause the insurer to refuse any
claim or reduce the payable in respect of any claim under
the insurance policy(s).

11.  Force Majeure & Delay

1.1

1.1,

1.1

1.1,

1.2

12.

Pocock shall not be liable in any way for any delay in the
provision of Services where such delay occurs by reason of any
cause whatsoever beyond Pocock’s reasonable control,
including without limiting the generality thereof:

1 restrictions of Government or other statutory authorities;

2 wars, fires, epidemics, failure or fluctuation in any
electrical power supply, storm, flood, earthquake,
accident, labour dispute, plant breakdown, materials or
labour shortage, the change or introduction of any law or
regulation; or

3 an action or omission of any supplier or other third party
or any failure of any equipment owned or operated by
them.

Should the provision of Services be delayed as a result of any
cause You were or should reasonably have been aware of, and
failed to bring this to the attention of Pocock, all Loss arising
will be Your responsibility and You shall indemnify Pocock in
respect of such Loss.

Termination

12.1

12141

12.1.2

12.2

12.21

12.2.2

12.3

13.

13.1

13.2

14.

141

14.2

14.3

Pocock may terminate these Terms and Conditions and/or the
Agreement where:

You commit any material or persistent breach of these
Terms and Conditions and/or the Agreement and fail to
remedy such breach or default within 30 days of notice; or

upon written notice to You if You are presented with a
petition for liquidation, appoint voluntary administrators,
have a receiver appointed over any or all of Your assets or
make an arrangement, composition or assignment for the
benefit of Your creditors.

Upon termination of these Terms and Conditions, and/or the
Agreement, and without prejudice to any other right or remedy
which You or Pocock may have:

Pocock shall be entitled to re-enter the Premises and
recover the Machinery; and

All amounts payable by You under these Terms and
Conditions and/or the Agreement which are unpaid will, at
the option of Pocock and notwithstanding any delay or
previous waiver of the right to exercise that option,
immediately become due and payable without the
necessity for any demand or notice to You.

To the maximum extent permitted by law, neither party will be
liable to the other for any indirect or Consequential Loss or
damage (including loss of profit or opportunity).

Information and Intellectual Property

If Pocock has provided You with any information (including any
design services or other advice) in connection with the
Services, You acknowledge they have formed their own opinion
as to the correctness or otherwise of the information and has
not and will not rely on Pocock in respect of such information.

All Intellectual Property of Pocock, including any developed
during the course of supply/performance of the Services, shall
remain the sole property of Pocock and no licence, right or
other interest of any kind in respect of such Intellectual
Property is granted, created or transferred to You.

Security Interest

If these Terms and Conditions, and/or the Agreement, and any
of the transactions contemplated by it create a security
interest for the purposes of the Personal Property Securities
Act 2009 (‘PPSA"), including but not limited to a Purchase
Money Security Interest, Pocock may register or give any
notification or exercise any rights it may have in connection
with the security interest. The parties acknowledge and agree
that Pocock is only required to make a single registration
against You with respect to the security interests granted by
You to Pocock pursuant to the terms of these Terms and
Conditions, and/or the Agreement.

The parties acknowledge that the security interests include all
proceeds from any dealings with the Machinery in accordance
with the PPSA.

You must do such acts and provide such information (which
information You warrant to be complete, accurate and up to
date in all respects) as in the opinion of Pocock may be

required or desirable to enable Pocock to perfect a security
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interest created under the PPSA. You undertake not to change
Your name in any form or other details on the Personal
Property Securities Register without first notifying Pocock.

14.4 You irrevocably and unconditionally waive Your right to receive
from Pocock any notice under the PPSA (including without
limitation under s 157 of the PPSA), unless required by the
PPSA and if the notice cannot be excluded. Pocock need not
give any notice under the PPSA (including a verification
statement or a financing change statement) unless the notice
is required by the PPSA and cannot be excluded. You agree
that, to the maximum extent permitted by law, You waive any
rights You may have pursuant to, and the parties contract out
of, sections 95, 118, 123, 125, 128, 129, 130, 132(1), 132(4), 135,
142 and 143 of the PPSA.

14.5 You agree to pay the costs, charges and expenses of any
incidental to the need for, or desirability of registration of, a
financing statement or financing change statement or any
action taken by Pocock to comply with the PPSA or to protect
its position under the PPSA. You agree to pay any costs
incurred by Pocock arising from any disputes or negotiations
with third parties claiming an interest in goods or Machinery
supplied by Pocock.

14.6 No party may disclose information of the kind referred to in
section 275(1) of the PPSA (except where the parties may do so
and where required due to the operation of section 275(7) of
the PPSA) and You must not authorise the disclosure of such
information.

14.7 You acknowledge that, unless otherwise defined in these
Terms and Conditions, and/or the Agreement, the terms and
expressions used in this clause 14 have the meanings given to
them in, or by virtue of, the PPSA.

15. Limitation of Liability and Indemnity

15.1 If You are not a Consumer, We shall not be liable in any
circumstances:

156.1.1 for any damages to any property of whatsoever kind
situated in, or on adjacent to the Premises resulting from
Services supplied or performed in accordance with this
Agreement;

15.1.2 for any defects in the Services unless You provide Us
written notice within seven (7) days of the defect
specifying the defect, notice of which shall be a condition
precedent to any right to recovery by You;

15.1.3 for any Loss arising from delay;
156.1.4 for any Consequential Loss.

16.2 To the maximum extent permitted by law, You hereby indemnify
and forever holds Us harmless from all Loss caused or
contributed to by any negligent and/or wilful act or omission or
any breach of these Terms and Conditions and/or the
Agreement by You, or by Us arising from the Services in
accordance with these Terms and Conditions and/or the
Agreement.

15.3 You will indemnify Pocock and keep Pocock indemnified
against all Loss incurred or suffered by You in respect of any
death, bodily injury, loss or damage to any person or property
whatsoever caused by, arising out of or in connection with the

use of the Machinery, other than those arising from the
negligence or wilful acts of Pocock, its agents, contractors or
employees.

16. Australian Consumer Law Guarantees — Limitation of
Liability

16.1 If You are a Consumer and any of the Services supplied
by Us are not services of a kind ordinarily acquired for
personal, domestic or household use or consumption,
Our liability for a failure to comply with a consumer
guarantee under the Australian Consumer Law in
relation to those Services is limited to, at Our option:

16.1.1 the supply of the Services again; or

16.1.2 the payment of the cost of having the Services supplied
again.

17. Severance

If any part of these Terms and Conditions, and/or the Agreement, is
or becomes void or unenforceable, that part is or will be severed
from these Terms and Conditions, and/or the Agreement, with both
Parties agreeing that all parts that are not, or do not become, void or
unenforceable remain in full force and effect and are unaffected by
that severance.

18. Waiver

A right may only be waived in writing, signed by the Party giving the
waiver, and no other conduct of a Party (including a failure to
exercise, or delay in exercising, the right) operates as a waiver of the
right or otherwise prevents the exercise of the right.

19. Notices

19.1 Any notice or other communication in connection with these
Terms and Conditions, and/or the Agreement, is taken to have
been duly given when made in writing and delivered or sent by
post, email or facsimile to the party to which such notice or
communication is intended to be given at the address, email
address or facsimile number as may be from time to time
notified in writing from one party to the other for the purpose of
this clause 19.

19.2 Any notice or other communication sent by post shall be taken
to have been received at the expiration of two business days
after the date of posting.

19.3 Any notice or other communication sent by facsimile
transmission is taken to have been received upon completion
of a successful transmission to the recipient. However, if the
facsimile is transmitted after 5.00pm at the place of receipt or
on a day which is not a business day, it shall be deemed to
have been received on the next business day.

20. No Implied Terms

To the maximum extent permitted by law, all terms, conditions or
warranties that would be implied into these Terms and Conditions,
and/or the Agreement, or in connection with the supply of the
Services by law, statute, custom or international convention
(including those relating to quality or fitness for purpose) are
excluded.
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21. Governing Law

This Agreement will be governed by, and interpreted in accordance
with, the laws for the time being in force in South Australia. The
Parties submit to the exclusive jurisdiction of the Courts of South
Australia and the Federal Court of Australia (Adelaide Registry).

22. Variation

Pocock may add to or vary the terms of these Terms and Conditions
from time to time by giving seven (7) days’ written notice to You.

23. Adverse Interpretation

These Terms and Conditions, and/or the Agreement, is not to be
interpreted against the interests of a Party merely because that

Execution

Party proposed these Terms and Conditions, and/or the Agreement,
or some provision in it or because that Party relies on a provision of
these Terms and Conditions, and/or the Agreement, to protect itself.

24. Binding Contract

Where the Parties fail to duly execute these Terms and Conditions
for any reason, but You accept (whether in writing or not) to the
provision of the Services by Pocock, after having received and
reviewed these Terms and Conditions, then these Terms and
Conditions shall be entered into between You and Pocock as if it
had been duly executed, and from such time shall constitute a
legally binding contract and shall govern the relationship between
You and Pocock relative to the subject matter of these Terms and
Conditions.

Signatures by You and Pocock upon this document will confirm acceptance of these Terms and Conditions.

The day of 20

[INSERT COMPANY]

Signature of sole director/director 1

Signature of secretary/director 2

Name of sole director/director 1

Name of secretary/director 2

OR (delete the inapplicable)

[INSERT INDIVIDUAL]

Signature Signature of witness

Name of witness

Pocock Quarries Pty Ltd trading as Pocock Contracting

Signature of sole director/director 1

Signature of secretary/director 2

Name of sole director/director 1

Name of secretary/director 2
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