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This Agreement is entered into between the Buyer and Supplier upon
the Buyer acknowledging and agreeing to accept the benefit of the
Goods and Services (as applicable) on the terms, conditions and
obligations of this Agreement.

Acceptance of this Agreement by the Buyer constitutes a legally
binding contract between the Parties and from that time will govern
the relationship of the Parties relative to the Goods and Services.

The Buyer has engaged the Supplier on a first time or continuing basis
(as the case may be) for the Goods and Services rendered and
supplied by the Supplier and agrees to the terms as outlined in this
Agreement. By accepting this Agreement, the Buyer acknowledges
they have read, understood and agreed to all of the terms, conditions
and obligations herein and agree to be bound by them.

1.  Definitions

‘Agreement’ means these Terms and Conditions of Goods and
Service, together with any associated Quote and Credit Application
(which will also form part of the entire contract between the Parties),
if applicable or subsequently or contemporaneously entered into by
the Buyer.

‘Australian Consumer Law’ means Schedules 1 and 2 of the
Competition and Consumer Act 2010 (Cth) and any other relevant
provisions contained in that Act.

‘Consequential Loss’ means loss of revenue, profits, anticipated
savings or business, data, value of equipment (other than cost of
repair), opportunity or expectation and any form of consequential,
special, indirect, punitive or exemplary loss or damages, however it
arises (including as a result of negligence).

‘Consumer’ has the meaning in the Australian Consumer Law.

‘Credit Application’ means any agreement between the Supplier and
the Buyer as to a credit arrangement for the Goods and Services.

‘Delivery’ means the delivery service of transporting the Goods by the
Supplier to the Premises.

‘Goods’ means goods extracted from the Quarry or other alternative
sites (and, subject to the Supplier's discretion, either subsequently
refined or unrefined) including, but not limited to, sand, earth, gravel,
rock and rubble, and supplied in connection with the Goods and
Services.

‘Goods and Services’ means the Goods or the Goods and Services
supplied or to be supplied by the Supplier to the Buyer associated
with Pick-up and Delivery (as the case may be).

‘Intellectual Property’ means all registered and unregistered rights in
relation to present and future copyright, trade marks, designs, know-
how, patents, confidential information, moral rights and all other
intellectual property.

‘Invoice Date’ means the date on the tax invoice.

‘Loss’ means any liability, however it arises (including as a result of
negligence) and includes any loss, claim, damage, demand, injury or
death and a fine or penalty imposed by a statutory or other authority.

‘Party/Parties’ means the parties to this Agreement including the
Supplier and the Buyer.

‘Payment Price’ means the price for the Goods and Services (as
applicable) consumed by the Buyer and excludes any applicable taxes
and charges.

‘Payment Date’ is given its meaning in accordance with clause 3.3.

‘Pick-Up’ means personal collection by the Buyer of the Goods from
the Quarry (otherwise referred to as ‘ex-bin’).

‘PPS ACT means the PPS Act and any other legislation and
regulations dealing with the PPS Act. The following words in clause
12 have the meanings given to them in the PPS Act: ‘financing change
statement’, ‘financing statement’, ‘purchase money security interest
(PMSI), ‘register’, ‘registration’, ‘security interest’ and ‘verification
statement’. For the purposes of section 20(2) of the PPS Act, the
collateral is the Goods and Services.

‘PPS Act’ means the Personal Property Securities Act 2009 (Cth) (as
amended).

‘Premises’ means the Buyer’s irrevocably nominated location for
Delivery associated with the Goods and Services.

‘Quarry’ means such premises operated by the Supplier for the
excavation of Goods (whether or not those goods are excavated in a
refined manner or not).

‘Quote’ means a quote sent by the Supplier to the Buyer outlining the
Goods and Services, Payment and/or any other agreed terms
between the Parties.

‘We/Us/Our/Supplier’ means Pocock Quarries Pty Ltd (ACN 622 698
588).

‘You/Your/Buyer refers to the person, partnership, corporation, trust
or other entity engaging the Supplier for the Goods and Services, as
named in any Quote or Credit Application and who has otherwise
irrevocably accepted in favour of the Supplier, this Agreement. A
reference to ‘You/Your/Buyer’ includes any associated employees,
agents and/or contractors.

2. Goods and Services
2.1 The Buyer agrees:

211 to the provision of Goods and Services from the
Supplier as outlined in this Agreement;

21.2 to the mode of supply of Goods, whether by Pick-up
or Delivery, as agreed between the Parties; and

2.1.3 to the associated payment terms in connection with
the Goods and Services.

3. Payment Terms

3.1 The Supplier will provide the Goods and Services for the
Payment Price and will provide the Buyer a tax invoice which
outlines the Payment Price, any applicable taxes and charges
and the Invoice Date.

3.2 The Buyer acknowledges and accepts that the Payment Price
will be the Payment Price as determined by the Supplier
pursuant to this Agreement.
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3.3

3.4

35

3.6

4.1

4.2

4.3

5.1

5.2

5.3

Unless otherwise agreed between the Parties in writing, the
Buyer acknowledges and agrees to pay to the Supplier the total
amount, in full, as specified on the tax invoice within fourteen
(14) days from the Invoice Date (‘Payment Date’).

The Buyer shall be entitled to make Payment in any manner
nominated by the Supplier including by cash, credit or debit card
or by electronic funds transfer (‘EFT’) into the account
nominated in writing by the Supplier.

If the Buyer fails to make Payment, in full, by the Payment Date,
the Buyer acknowledges that interest shall accrue on the
invoiced amount or balance outstanding, at a rate of the Reserve
Bank of Australia (‘RBA’) Cash Rate, plus 8% p.a. calculated daily
and compounded monthly but in no circumstances will the
interest charged exceed 20% per annum.

If any associated Credit Application terms also apply to the
Buyer for the purchase or consumption of the Goods and
Services, the Buyer acknowledges and agrees that any breach of
the Credit Application terms may attract additional expenses
and interest than as imposed on the Buyer under these terms.

Taxes & Charges

Unless otherwise expressly provided on an applicable Quote or
tax invoice, the Buyer acknowledges the Payment Price does not
include any statutory or Government charges.

Any such charges or any other tax applicable to any Goods, the
subject of the Goods and Services, shall be noted on an
applicable tax invoice and be charged to, and paid for, by the
Buyer in addition to the Payment Price.

Notwithstanding anything else in this Agreement, if the Supplier
has any liability to pay Goods and Services Tax (‘GST’) on any of
the Goods and Services, the Buyer shall pay the amount of GST
in addition to the Payment Price, which will be noted on an
applicable tax invoice.

Pick-up & Delivery

If the Buyer has agreed to the supply of Goods by Pick-up, the
Buyer acknowledges it is their sole responsibility for organising
and carrying out the transportation of Goods from the Quarry.

The Supplier accepts no liability and/or responsibility for any
Loss suffered by the Buyer or its agents in the transportation of
Goods associated with a Pick-up, and the Buyer shall indemnify
the Supplier in respect of, or in connection with, such Loss.

If the Buyer has agreed to the supply of Goods by Delivery, the
Buyer must:

5.3.1 provide the Supplier with the nominated Premises
(which will represent the end destination for delivery
of such Goods); and

5.3.2 nominate a collection agent and contact number at
the end Premises;
5.3.3 outline any information that may be material to the

Delivery of such Goods (for example, a specific
access or designation route at the Premises;

5.4

5.5

5.6

5.7

5.8

6.1

6.2

6.3

7.1

7.2

7.3

5.3.4 provide the Supplier, its personnel and equipment
adequate space and access to the Premises on the

day of Delivery.

The Supplier will use reasonable endeavours to supply/execute
the Goods and Services in accordance with any nominated
timeframe by the Buyer (provided such timeframes are
reasonable in the circumstances).

Should supply/execution of the Goods and Services be too early
or delayed for any reason beyond control of the Supplier
(including due to lack of access to the Premises), or as a result
of any cause the Buyer was or should reasonably have been
aware of, all Loss arising will be the responsibility of the Buyer
and the Buyer shall indemnify the Supplier in respect of such
Loss.

Upon Delivery, the Buyer shall be solely responsible for checking
that the Goods and Services agreed to have been complied with
and must record any discrepancies in writing including
discrepancies in quantity and specification.

Failure by the Buyer to check or inspect, upon Delivery,
compliance with the Goods and Services will be deemed
conclusive evidence the Delivery is accurate and accepted by
the Buyer in all material respects.

At all material times, and whether Pick-up or Delivery, the Buyer
warrants they acknowledge and accept the Goods are a
naturally occurring product and as a result may possess
variation in colour or in construction (as a result of the Delivery
or naturally).

Premises Access — Delivery

The Buyer is responsible for ensuring safe and adequate access
to the Premises for any Delivery and shall notify the Supplier
prior to a Delivery of any obstacles and/or peculiarities in
relation to the Premises.

The Buyer shall indemnify the Supplier and the Supplier's
personnel from any Loss incurred arising out of or in connection
with entering the Premises for the purposes of Delivery.

Where the Supplier's personnel leave equipment or Goods on
the Premises in connection with Delivery, the Buyer shall take all
reasonable precautions to secure the Premises to prevent loss
or damage to the equipment or any injury to persons entering
the Premises.

Cancellations

The arrangement for Goods and Services between the Buyer and
Supplier may be cancelled by the Buyer no less than 2 days
before the date of Pick-up or Delivery, provided the Buyer pays
the Supplier for costs reasonably incurred up to the date of
cancellation.

A Buyer who engages the Supplier for ‘crush-to-order’ Goods
and Services, will have no right of cancellation at any time and
in all circumstances.

The Supplier will use all reasonable and practical endeavours to
mitigate loss in this regard.
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8.1

9.1

9.2

10.

10.1

10.2

1.

Force Majeure

The Supplier shall not be liable in any way for any delay in
Delivery where such delay occurs by reason of any cause
whatsoever beyond the Supplier’s reasonable control, including
without limiting the generality thereof:

8.1.1 restrictions of Government or other statutory
authorities;
8.1.2 wars, fires, epidemics, failure or fluctuation in any

electrical power supply, storm, flood, earthquake,
accident, labour dispute, plant breakdown, materials
or labour shortage, the change or introduction of any
law or regulation; or
8.1.3 an action or omission of any supplier or other third
party or any failure of any equipment owned or
operated by them.

Information and Intellectual Property

If the Supplier has provided the Buyer with any information
(including any design services or other advice) in connection
with the Goods and Services, the Buyer acknowledge they have
formed their own opinion as to the correctness or otherwise of
the information and has not and will not rely on the Supplier in
respect of such information.

All Intellectual Property of the Supplier, including any developed
during the course of supply/performance of the Goods and
Services, shall remain the sole property of the Supplier and no
licence, right or other interest of any kind in respect of such
Intellectual Property is granted, created or transferred to the
Buyer.

Risk

If the Buyer has agreed to Pick-up, all risk in relation to the
Goods shall pass from the Supplier to the Buyer upon the
Buyer collecting of the Goods from the Quarry (including
when the Goods are loaded onto the Buyer’s vehicle).

If the Parties have agreed to a Delivery, all risk in relation to
the Goods shall pass from the Supplier to the Buyer upon
Delivery of the Goods to the Premises.

Retention of Title

Until the invoiced amount has been paid in full by the Buyer to the
Supplier, the following applies:

1.1

1.2

the Supplier retains legal and equitable title in any Goods
associated with the Goods and Services;

notwithstanding that title in the Goods remains with the
Supplier until payment has been received in full, the Buyer
may sell such goods, use the Goods in a manufacturing or
construction process or otherwise in the ordinary course of
business;

11.21 as between the Buyer and any third-party purchaser,
the Buyer sells as principal and not as agent of the

Supplier;

1.3

1.4

1.6

11.2.2 the proceeds of sale of each item of Goods must be
held by the Buyer in a separate fund on trust for the
Supplier and the Buyer is under a duty to account to
the Supplier for such proceeds; and

11.2.3 the creation of, or any failure of, any such trust shall

not in any way limit the obligation of the Buyer to pay
an amount to the Supplier for Goods supplied;

until the Goods are sold or used in a manufacturing or
construction process, the Buyer must keep the Goods safe and
free from deterioration, destruction, loss or harm, clearly
designate the Goods as the property of the Supplier, store them
in such a way they are clearly identified as the property of the
Supplier and keep full and complete records, firstly, of the
physical location of the Goods and, secondly, the ownership of
the Goods by the Supplier;

the Supplier is irrevocably entitled at any time and from time to
time before sale and/or manufacturing or construction of the
Goods by the Buyer to inspect or to recover and retake
possession of such Goods and otherwise exercise in relation to
the Goods any of its rights whether those rights are as owner
and/or unpaid Supplier or otherwise and whether those rights
are conferred by common law, contract, statute or in any other
way;
11.4.1 in order to exercise such entitlement, the Supplier
and its agents are irrevocably authorised by the Buyer
to enter the Buyer’s premises or vehicles or those of
any third party;

11.4.2 the Buyer agrees to obtain the consent of any such
third party to such entry by the Supplier and to
indemnify the Supplier and its agents for any liability
arising from any entry upon such third parties’
premises or vehicles; and

11.4.3 the Supplier and its agents agree to take all
reasonable care in removing the Goods from such
premises or vehicles but, to the extent this liability
may be disclaimed by law, are not liable for any
damage or injury to such premises caused by the
removal of the Goods.

This retention of title and ownership is effective whether or not
the Goods have been altered from their Delivered form, or
commingled with other goods.

12. Security Interest

12.1

The Buyer agrees that for the purpose of the PPSA, until the
Supplier is paid in full, the Supplier has a security interest in the
Goods and Services and the proceeds (‘Proceeds’) from any
dealings with the Goods and Services by the Buyer (‘Security
Interest’).

12.2 The Buyer agrees that the Security Interest:

12.21 where possible, will enable but not oblige the
Supplier to register a Purchase Money Security
Interest (‘PMSI’); and

12.2.2 in any other case, will enable but not oblige the

Supplier to register the Security Interest on the PPS

Document Title:

Terms & Conditions of Goods & Services

Version: 2

Page 3 of 5




POCOCK

QUARRIES

Terms & Conditions of Goods & Services PG-FRM-015

register in accordance with the provisions of the
PPS Act.

12.3 The Buyer undertakes to:

12.4

12.6

12.6

12.7

12.8

12.31 do anything required by the Supplier so that the
Supplier acquires and maintains one or more
perfected security interests under the PPSA in
respect of the Goods and Services and the
Proceeds;

12.3.2 do anything required by the Supplier so that the
Supplier can register a financing statement or
financing change statement;

12.3.3 not register a financing change statement in
respect of the Security Interest without the
Supplier’s prior written consent; and

12.3.4 not register, or permit to be registered, a financing
statement or a financing change statement in
relation to the Goods and Work in favour of a third
party without the Supplier’s prior written consent.

The Buyer consents to the Supplier effecting and
maintaining a registration on the register (in any manner the
Supplier considers appropriate) in relation to the Security
Interest.

Upon the Suppliers request, the Buyer will execute any
documents required by the Suppler and do anything else
required to ensure that any Security Interest created and
maintained under this Agreement constitutes a first ranking
perfected security interest over the Goods and Services
and the Proceeds.

The Buyer waives the right to receive notice from the
Supplier of a verification statement in relation to any
registration on the register of a security interest in respect
of the Goods and Services.

The Buyer will immediately notify the Supplier in writing of
any change in name or any other information the Supplier
may need in order to complete a financing change
statement.

The Supplier may apply amounts received in connection
with this Agreement to satisfy obligations secured by a
security interest contemplated or constituted by this
Agreement in any way and at the absolute discretion of the
Supplier.

13. Limitation of Liability and Indemnity

13.1 If You are not a Consumer, We shall not be liable in any
circumstances:

13.1.1 for any damages to any property of whatsoever kind

situated in, or on adjacent to the Premises resulting
from Goods and Services supplied or performed in
accordance with this Agreement;

13.1.2 for any defects in the Goods and Services unless You

provide Us written notice within seven (7) days of the
date of Pick-up or Delivery specifying the defect,

13.2

14.

141

14.2

14.3

notice of which shall be a condition precedent to any
right to recovery by You;

13.1.3 for any Loss arising from delay;
13.1.4 for any Consequential Loss; and

13.1.5 for any Loss arising from the Goods being handled by
a third-party post Pick-up or Delivery.

To the maximum extent permitted by law, You hereby indemnify
and forever holds Us harmless from all Loss caused or
contributed to by any negligent and/or wilful act or omission or
any breach of this Agreement by You, or by Us arising from the
Goods and Services in accordance with this Agreement.

Australian Consumer Law Guarantees — Limitation of Liability
Unless You indicate otherwise:

1411 You acknowledge that the Goods and Services will be
obtained for either the purpose of resupply (in an
altered form or condition or to be incorporated into
other goods); or

14.1.2 for the purpose of using the Goods up or
transforming them in trade or commerce in the
course of a process of production or manufacture or
in the course of repairing or treating other goods or
fixtures on land.

If You are a Consumer and any of the Goods supplied by Us
are not goods of a kind ordinarily acquired for personal,
domestic or household use or consumption, You agree that
Our liability for a failure to comply with a consumer guarantee
under the Australian Consumer Law in relation to those
Goods (other than a guarantee under sections 51, 52 and 53),
is limited to, at Our option, to one or more of the following:

14.2.1 the replacement of the Goods or the supply of
equivalent goods;

14.2.2 the repair of the Goods;

14.2.3 the payment of the cost of replacing the Goods or of
acquiring equivalent goods; or

14.2.4 the payment of the cost of having the Goods
repaired.

If You are a Consumer and any of the Services supplied by Us
are not services of a kind ordinarily acquired for personal,
domestic or household use or consumption, Our liability for a
failure to comply with a consumer guarantee under the
Australian Consumer Law in relation to those Services is
limited to, at Our option:

14.3.1 the supply of the Services again; or

14.3.2 the payment of the cost of having the Services
supplied again.
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15. Severance

If any part of this Agreement is, or becomes void or unenforceable,
that part is or will be severed from this Agreement, with both Parties
agreeing that all parts that are not, or do not become, void or
unenforceable remain in full force and effect and are unaffected by
that severance.

16. Waiver

A right may only be waived in writing, signed by the Party giving the
waiver, and no other conduct of a Party (including a failure to exercise,
or delay in exercising, the right) operates as a waiver of the right or
otherwise prevents the exercise of the right.

17. No Implied Terms

To the maximum extent permitted by law, all terms, conditions or
warranties that would be implied into this Agreement or in connection
with the supply of the Goods and Services by law, statute, custom or
international convention (including those relating to quality or fitness
for purpose) are excluded.

18. Governing Law

This Agreement will be governed by, and interpreted in accordance
with, the laws for the time being in force in South Australia. The
Parties submit to the exclusive jurisdiction of the Courts of South
Australia and the Federal Court of Australia (Adelaide Registry).

19. Insurance

The Buyer must take out and maintain policies of insurance that
would be held by a reasonably prudent Buyer in the circumstances.

20. Adverse Interpretation

This Agreement is not to be interpreted against the interests of a Party
merely because that Party proposed this Agreement or some
provision in it or because that Party relies on a provision of this
Agreement to protect itself.
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